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In the Supreme Court
of the State of Utah

LOLLIN D. ORTON,
Plaintiff and Appellant,

vs.
-\VILLIAJ\1 BULLOCH ADAMS and )
jrRS. -WILLIAM BULLOCH
ADAMS, his wife, .J. V. ADAMS
and MR8. N. V. ADAMS, his wife,
Case No. 12525
JOHN DO:m, Administrator of the
of ROBERT M. ADAMS,
Jereased, and MRS. ROBERT M.
ADA11IS, widow of ROBERT M.
ADAMS, and DREX ADAMS and
DREX ADAMS, his wife,
Defrndants and Respondents,

RESPONDENTS' BRIEF
STATEMENT OF THE CASE AND THE
ISSUES INVOLVED

Respondents agree with the opening statement set
forth in appellant's brief ''Plaintiff and appellant
SPr,ks to have eight conveyances of land from Williams
B. Adams to tlw defendants set aside

0

** 0

."
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Respondents likewise agree with the factual situation set forth in plaintiff's brief under the r,a}Jtiu 11
''statement of cases im"olved ancl dispositions in low1•1
court" but do not agree with appellant's conclusion to
the effect that this Court in the previous case hehYe\•n
the same parties held that there had never been a rklivery of the deeds involved in the suit. This Court did
not so hold.
To very briefly summarize the sequence of events
as they effect the issue in the instant action, and as
forth in appellant's brief -

1. Plaintiff recovered a judgment against \Vm B.
Adams, father of the plaintiffs, in September of 1958.
and docketed the same date.
Execution is1-med and was returned by the Sheriff
unsatisfied.
2.

A second action was commenced on Ji.me :30,

1964, lacking· about three months before the expiration
of eight years after the rendition of the judgment

vV m. B. Adams.
3.

In the second action it was pleaded that shortly

after the accident resulting· in a judgment, certain decdi
were recorded, and plaintiff prayed for judgment ag-ainst
Adams and against the additional defendants (defrrnlants in this cause also) declaring that the eonvcyanr 6

3
fram1ulent and the premises described in the deeds

\\ere
1i.-

:-:nli.ird to execution for payment of the money judg-

ni<'HL

against \Ym. B. Adams. A judgment was entered

in thnt action, awarding a money judgment against Wm.
R Adams, and adjudging that the sum be a lien against
1lie property described in the deeds. An appeal was

inkcn by the defendants which resulted in a decision by

Adams, et al., 21 Utah 2d 245, 444
P2<1 G2), holding ''The judgment is reversed insofar as
Ihis

Cmirt (Orton

1iS,

it attempts to create a lein upon the real property, but is

affirmrd in all other respects.''
The judgment in the case in which the said appeal
was taken granted (a) Judgment against William B.
Adams in the sum of $12,756.87 with interest thereon;
and (b) that the said judgment be declared a lien against
tl1e following properties (describing them). Thus it will

he 1'een that the "affirmance in all other respects" had
anc1 conhl only have reference to the said sum of money.
The presently pending action is the third one involving· th0 same properties, and was commenced in July of
plrading' the same factual situation as involved in
the prerccding case, to-wit, (a) the recordation of certain dcNhi, (b) that the conveyances were fraudulent and
tlwru liad never been a delivery of said deeds; and (3)
1hnt

properti0s described in the deeds be impressed with

a li(·n tlwreon for the amount of the money judgment.
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The present and third action m effect raises miJ
presents the same issues that were previously submitted
to the court -

that the deeds were never delivered, wen•

executed to avoid payment of the money judgment, that
the conveyances never took effect, and that the property
and ownership is still in Wm. B. Adams rather than in
the defendants; and in effect pleads that the properh
is impressed with a lien. The complaint prays that all
of the conyeyances be set aside and declared to be the
property of W. B. Adams. It will be noted that in the
present case there is no claim that there are other creditors.
To this complaint an answer was filed pleading that
upon appeal to the Supreme Court from the judgment
imposing a lien on the property, it was held that this
judgment, insofar as it attempted to create a lien on
the properties, \Vas reversed and the property held was
adjudged to be free from such lien, and the answer
pleaded as affirmative def ens es that the rig·ht of action
to set aside such deeds was barred by the provisions of
Sections 78-12-6, 78-12-7, 78-12-8 and 78-12-25(2). Thl
answer, eighth

that

the money judgment rendered against \Vm. B. Adams
was by the Supreme Court held not to be a lien against
the premises, and this became res judicata. The present
action, in effect, is a rehash of the same issue.

5
Tlw defendants then filed a motion for summary
jrn1gmeut and in support thereof, attached an affidavit
lJ.' one of the <lefendants alleging(a)

That on the 13th day of June, 1957, eight of

drr<ls were duly recorded in the office of the
Recorder of Iron County and a few days later
tlw ninth deed was recorded;

1]w:·w

(b)

rrhat for many years prior to June 13th, 1957,

and up to the present time the sons of Wm. M. Adams
(rlefrnclants herein) went into possession of the premisrs, farmed the same, under a claim of title, paid the
taxes thereon and specifically since that date to the
positin> knowledge of plaintiff Orton, have claimed the
title and o-wnership and right of possession to all of
thr
and that they have been in the undisputed
possession thereof;
The plaintiff has not filed any counter-affidavit or
in an.\' manner denied the express affirmations contained
in said affidavit.
After the time had elapsed within which to file
counter-affidavits the defendants filed their motion for
"nmmnry ;judgment in accordance with the provisions of
fl11le 5G (a) and (b) of the Utah Rules of Civil Proced11re.

HnweYer, the defendants filed a motion for sum-

6
mary judgment, and in support thereof set forth th ..,
would rely upon all pleadings in this cause, transcript·,
and depositions in the preceding cases between the same
parties, to-wit, Cicil Nos. 3750 and 4585. This motion
"·as not supported by affidaYits in support thereof.
Upon a hearing before Judge J. Harlan
Judge of the Fifth Judicial District of U tab, in and for
Iron County, Judge Burns granted the motion of defendants for summary judgment, and denied the motion
of plaintiff for summary judgment. The files in this
cause will indicate that the motion for summary judgment made in behalf of defendants was based upon (1)
that the action \Yas barred by the Statute of Limitations,
and (2) that the specific issue in the instant action was
res judicata.
R.espondents contend, therefore, that if their motion for summary judgment is well taken on either of
the abo,:e affirmatiYe defenses, the granting of defendants' motion must stand.

ARGUMENT
The appellant has set forth rn his brief under
six separate points.
In his brief, page 5 thereof, appellant relates a
statement of facts wllich respondents contend ban nn
bearing· whatsoe,·er upon the issues presented by thi 3
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l'lwcil. Thl' c111estinn before this Court is not whether

•l1·(•(h ,n,re ddin·red or not. That issue was before
l 'ourt
I

Urfriil

I'·

;n \\liich it

in the preYious cases heretofore decided,
Ar/111113,
\Ya:-;

ef al., 21 rtah 2d 2-±5, -!-!-! P2d 62),

held ''The judgment is reYersed insofar

it attempts to create a lien upon the real property,
k1t i" affirm Pel in all other respects." The issue before

this Court is
(Ji

the court's order granting motion

rlefenr1anb for summary judgment and the summary

.iilch:ment correct." This motion was granted upon the
the l!To1mds. i.e., (]) that the plaintiff's cause of action
i-: barn cl h:- limitations and (2) is likewise barred by the

dr,f Pnse of res jndicata. If it be held that the trial
''')Ul't

\Yas eorrect in g-ranting summary judg"ID.ent to the

rl'='fl.ndants on eitlwr ground, the
m1bt lw affirmed.

judgment

It is difficult to comprehend what,

if anythiIE!". the matter of cleli1;ery of the deeds at this

l''Jint in the litigation. is inYolYed at this late date. That
r11ie-tii:m is moot, and if it is to be considered pertinent
'.\·onld rC'1111irP a rehash of a factual situation that was

im·oln·d in the former two cases.
Co1m-.;Pl for appellant does not seem to comprehend
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f 1·ll1win!.!': Is the money judgment heretofore awarded
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a delivery of the deeds, or what dower interest thi·
surviving widow had in the property. Such a decisiou
was totally unnecessary in light of the fact that the lieu
against the property was removed.
Respondent concludes that none of the '' Statemeul
of Points Relied on'' as set forth on page G of appellant's brief have any application to the factual situatio11
presently before this Court, and do not even remotely
deal with or discuss the issue of limitations or res judi
cata which are the grounds upon which the summary
judgment was rendered.
STATEMENT OF POINTS

THE TRIAL COURT'S DETERMINATIOX
THAT THE DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT SHOULD HAVE BEEN
GRANTED AND ITS RULING IN SO DOING lS
CORRECT.
POINT I

(1) The plaintiff's cause of action is barred by
(a) limitations as pleaded in the defendant's ans·
wer, and (b) is likewise barred by the defense ot
res judicata.
POINT II

(2) The trial court's summary judgment
to defendants a summary judgment is justified an
not subject to a rc\-ersal.

11

11

Thro a
altho appealing from the summary
j 11 dgment and mrnerting that defendants' motion for
jn<lgrnent he dismissed, chooses to entirely
di:;rrganl and ignore the trial court's holding that the
Jllnintiff 's cause of action is barred by (1) limitations as
plcnded in defonclants' answer and (2) is likewise barred
]ff the <lefrnse of res judicata, either one of which defenses, if sustained, entitles the defendants to the summary judgment awarded them. The appellant did not
in any way, by statement or inference, deny by affidavit
or otherwise the truth of the matters sef forth m the
affidavit ·which accompanied and became a part of the
motion by defendants for summary judgment. Moreover,
the <lppellant did not in his brief, comment upon or discnss or assert any reason why either or both of the
defenses of limitations and res judicata are not applicable. All of the facts set forth in the affidavit stand
nnchallc·ngwl. Appellant, in his brief, does not discuss
any reason why his motion for summary judgment
should have been granted. Not one single point set
forth in appellant's brief is germane to any issue
rrr1<ently involved in this appeal.
In support of respondents' position we direct attrntion to the affidavit supporting their motion for sumlll<tl',\'

.in<lgment. The affidavit alleges that the deeds in

'!!1C•stion ·were executed in 1943 and one in 1947, convey-

ing ]H'opc·rties to -v:uious of the children of Wm. B.

12
Adams. These deeds were recorded m the office of !lit
County Recorder of Iron County on the 13th day ol
June, 1957, some short time after the auto accident upon
which the first judgment against Wm. B. Adams wn.rendered; later an action was commenced in 1964, lack.
ing three months of a period of eight years after thl'
rendition of the said first judgment, and to renew sue;

1

previous judgment. The second case in which the chi!
dren of Adams ·were named

aR

defendants along witl

1

their father, was tried and resulted in a judgment bein.z
rendered in November of either 1957 or 1958, some ten
years or more after the recordation of the deeds. The
affidavit further alleges that for many years prior to

1957, and specifically ever since such date and up to
and including the date of signing of the affidavit, the
sons of Wm. B. Adams went into possession of the
premises, farmed the same under a claim of title thereto.
paid the taxes thereon, and specifically since the 14lh
day of June 1957, some fourteen years ago - all
within the positive knowledge of the plaintiff, haw
claimed the title, ownership and right of possession of
the premises and the whole thereof; and ever since
have been in the undisputed possession of the said prem·
ises under their claim of ownership and paid the
thereon·' that durino·
none of the said times was the
,....
plaintiff or anyone claiming under him in posseRsion
of or claiming the right of possession or ownership ill
the said premises or any portion thereof, or any inter
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(excepting the interest therein by virtue of
the ruo1wy jndgment); that the judgment against ·wm.
H. Adams in the original suit was rendered about May
11f 1937, some fourteen years before this action was
ecmmrncc<l.
H is apparent that when this Court held that the

plaintiffs did not have any lien against or upon the
premises, the provisions of Sections 78-12-5, 78-12-6,
iR-12-7 mid 78-12-8, U.C.A. 1915, are applicable and
constihltc a bar to setting aside the deeds or any of
them at thi:s late date. \Ve call attention also to Section
78-U-25(2), U.C.A . 1953, if it be contended by appellant
that the preiously quoted sections are not applicable.
The uncontested and uncontroverted affidavit attachrd to and made part of the motion for summary
jndgnwut is sufficient to bring the defendants within
the provisions of the foregoing statutes of limitations,
:mrl the action of the trial court in gTanting summary
:judgment should be upheld.
?\Ioreover, the answer of defendants presents and
plear1s the defense of res judicata as an affirmative defrm.'-'P. The complaint in the previous action (Orton vs .
. /,Tums) drcided by this Court (21 Utah 2d 245, 444 P2d
fi.J I inrnlves the same party plaintiff and parties de1c·1J1la11ts as in the instant case. The first cause of action
:ik:Hl('(l in the previous case involved the same realty
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and the same deeds, alleging the deeds were made with
intent to avoid the judgment awarded to Wm. B.
and prayed for a judgment setting aside the deeds and
declaring them of no force or effect. The judgment
rendered in that action held in effect that the deeds
were never delivered and imposed a lien on the premise 8.
Upon appeal (Orton vs. Adanis, supra,) the judgmen1
was reversed, holding that plaintiff did not have a lien
upon the premises.
The present and instant action prays substantially
for the same relief, "that all of the conveyances be set
aside and a decree be made declaring said property to
be made available for the creditors of Wm. A. Adams,
includin.o the plaintiff in this action.'' vV e submit this
is asking for the same relief, insofar as the property

involved is concerned, as in the action in which thi'
Court held plaintiff did not have a lien on the premises.
A summary judgment for defendant may be granted if the claim asserted against him is barred bu thf
statute of lirnitatirms, or
latches. This procedure
is useful for avoiding the expenses and delay of
an unnecessary trial if there is no dispute as to the
facts governing these defenses and the claim is
barred as a matter of law. If the record presented
on motion for irnmmary judgment or defendant'i
undisputed affidavit shows that plaintiff ca?not
successfully refute def end ant's plea of
the motion. should be ,granted. If the defendant hn'
sh°'vn the applicable period of limitations l;n;
C'lapRed,
jmhment Rh•mld not he rlt>nier

1
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on the ehance that there might be facts which would
toll the statute of limitations. In such case the plaintiff mnst show by affidavits or otherwise facts
which toll the statute Section 1245, papes 125-6,
Yol. 3, Barron and Holtzoff Federal Practice and
Proredure.
A motion for summary judgment may be used by
defendant to assert the defense that plaintiff's
claim has been determined in another action and that
the prior judgment is res judicata. Sec. 1246, page
128, Vol. 3 Barron and H oltzoff Federal Practice
and Procedure.
Purpose of summary judgment may be used by defendant to assert the defense that plaintiff's claim
has been determined in another action and that the
prior judgment is res jitdicata. Sec. 1246, page 1928,
Vol. 3, Barron and H oltzoff Practice and Procedure.
A losing party cannot re-litigate the issue of title
to property previously decided against him by using
the devious route of suing his previous opponent's
attorneys to obtain the property. A judgment is not
subject to collateral attack where the Court had
jurisdiction of the subject matter and the parties.
Brennan 11s. Grover, 404, P2d, 545, (Colo.) citing 30
A Am Jur; Judgments :j:844; 48 C.J.S. Judgments
HOl. A collateral attack on a judgment has been
drfined as an attempt to avoid, defeat, or evade it
or deny its force and effect in some incidental proceeding not provided by law. 48 C. J. Judgments

HOSB.

rrhe latest pronouncement by this court upon the
legal principal of res judicata is found in Richards
1·s. Hodson, ________________ Utah 2d page ----------------; 485
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P2d, 1045, a case very recently decided, wherein
it is stated:
speaking, the term "res
judicata" applies to a judgment between the same
parties who in a prior action litigated the identical
questions which are present in the later case. *****
The rule of law is wise in that it gives finality to
judgments and also conserves the time of courts in
that courts should not be required to litigate mat.
ters which have once been fully and finally determined.
CONCLUSION

In the instant case presently before this court, the
same parties and the same issues, concerning the same
property, are now before the court as in the previous
case and previously decided - (Orton vs. Adams, 21
Utah 2d 245, 444, P2d, 62), and appellant now seeks to
come in by a back door when the front door has been
closed to him.
Respondents submit that the trial court's summary
judgment in favor of the defendants should be affirmed
in all particulars, with costs to these respondents.
Respect.fully sitbmitted,
CLINE, JACKSON & JACKS.ON,

Attorneys for Plaintiff and Respondent.

